STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS
TERESA POMPAY,
Case No.
Petitioner,
v.
DEPARTMENT OF BUSINESS &
PROFESSIONAL REGULATION, DIVISION
OF PARI-MUTUEL WAGERING,
Respondent.
____________________________________/
RULE CHALLENGE DIRECTED TO PROPOSED RULES 61D-6.0051 AND 61D6.006, F.A.C.
Pursuant to Fla.Stat. 120.56(2), Petitioner Teresa Pompay hereby files this Petition
seeking an administrative determination of the invalidity of proposed Rules 61D-6.0051 and
61D-6.006, F.A.C. as published in the Florida Administrative Register on April 27, 2017 and
after consideration at a Final Hearing held May 23, 2017, on the grounds that the proposed
rules are invalid exercises of delegated legislative authority and, in support thereof, states
as follows:
1.

Petitioner Teresa Pompay is a thoroughbred racehorse trainer holding a

professional occupational license issued by Respondent State of Florida, Department of
Professional & Business Regulation, Division of Pari-Mutuel Wagering (hereinafter the
"Division").
2.

Pursuant to rulemaking instituted by the Division on March 24, 2017, which

included a workshop held on April 11, 2017, and thereafter a Final Hearing on May 23,
2017, the Division has proposed Rules 61D-6.0051 and 61D-6.006, F.A.C., as attached
hereto as Exhibit “A,” for adoption.
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3.

Petitioner is substantially affected by proposed Rules 61D-6.0051 and 61D-

6.006, F.A.C. as horses she trains and races at Division licensed race tracks in Florida will
be subject to the sample collection and split sample procedures set forth in said proposed
rules.
4.

Petitioner contends that the Division’s adoption of proposed Rules 61D-

6.0051 and 61D-6.006 F.A.C., as they pertain to the collection, shipping, storage, access,
and continuous integrity of the “B” samples described and referenced in said rules exceeds
the authority delegated by the legislature in Fla. Stat. 550.0251(3), 550.2415(5),(12) and
(13) (2016).
5.

Specifically, Petitioner contends that the Division’s adoption of the proposed

rules as set forth in Rule 61D-6.006 will be an “invalid exercise of delegated legislative
authority” within the meaning of Fla. Stat. 120.52(8)(b) as the Division has exceeded its
grant of rulemaking authority and Fla. Stat. 120.52(8)(d) as the proposed rules are vague.
6.

Although the proposed rules, when read together, do provide for the collection

of a separate “B” sample of both blood and urine to be used for split sample testing, the
rules are totally silent as to what happens to the “B” samples once they are collected,
placed in lockable storage in the detention barn enclosure and sent to the laboratory under
contract with the Division via common carrier in a locked, tamper proof container. Although
subsection (7)(c) of proposed Rule 61D-6.0051 states that “[s]pecimens shall be shipped
to the laboratory under contract with the division via common carrier in a locked, tamper
proof container maintained in a manner to preserve the integrity of the specimens,” neither
proposed Rule 61D-6.0051 nor proposed Rule 61D-6.006 provides any further mandate as
to what specifically happens to the “B” samples thereafter, between the time that they arrive

at the laboratory and the time that they are shipped to an independent laboratory for
confirmation testing if requested by a licensed trainer in connection with a disciplinary
proceeding.
7.

The proposed rules do not address what happens to the “B” blood and urine

samples once they arrive at the laboratory under contract with the Division and delegate the
Division’s rulemaking authority to said laboratory as to the continued maintenance of the
integrity of samples, including, but not limited to, the following:
a. Whether the “A” and “B” samples will be stored together or separately;
b. Whether the “B” samples will remain sealed while at the laboratory;
c. Who, if anyone, has access to the “B” samples while they are at the
laboratory;
d.

Whether the trainer that requests a split sample test will have the

opportunity to inspect the seals and integrity of the “B” samples at the
laboratory before they are shipped to the independent laboratory for
confirmation testing;
e.

Whether the trainer that requests a split sample test will have the

opportunity to observe or otherwise participate in the packaging of the “B”
samples before they are shipped to the independent laboratory for
confirmation testing; and
f.

Whether the trainer that requests a split sample test will have the

opportunity to observe or participate in the shipping of the “B” samples to the
independent laboratory for confirmation testing.

This delegation of authority is in violation of Fla. Stat. 120.52(8)(b) as delegated by the
legislature in Fla. Stat. 550.0251(3), 550.2415(5),(12) and (13) (2016).
8.

The absence of guidance as to the issues set forth above in 7(a) - (f) also

renders the rules vague in that, while the proposed rules require the “B” sample to be sent
to a laboratory under contract with the Division, persons of common intelligence are left to
guess as to how the laboratory will proceed and act with respect to the issues set forth in
7(a) - (f). Furthermore, persons of common intelligence could certainly differ as to how the
laboratory should act with respect to the issues set forth in 7(a) - (f) and arrive at two
different interpretations of the proposed rules. Accordingly, the proposed rules are vague
pursuant to Fla. Stat. 120.52(8)(d). See, e.g., State, Dep't of Fin. Services v. Peter R.
Brown Const., Inc., 108 So. 3d 723, 728 (Fla. 1st DCA 2013) (“An administrative rule is
invalid under section 120.52(8)(d), Florida Statutes, if it forbids or requires the performance
of an act in terms that are so vague that persons of common intelligence must guess at its
meaning and differ as to its application.”)
9.

Petitioner has retained the undersigned counsel to represent her in this

proposed Rule Challenge and has agreed to pay a reasonable attorney’s fee for services
rendered in this proceeding.
WHEREFORE, Petitioner requests, pursuant to the requirements of Fla.Stat.
120.56(1), that the Division of Administrative Hearings’ director assign an administrative law
judge who shall conduct a hearing on this proposed Rule Challenge within thirty (30) days
thereafter, that the administrative law judge declare that the proposed rules are invalid and
that Petitioner be awarded her reasonable attorney’s fees pursuant to Fla.Stat. 120.595(3).
Dated this 2nd day of June, 2017.
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